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(r) Submitter documents. (1) When a re-
quest is received for a record con-
taining confidential commercial infor-
mation that was submitted to the Gov-
ernment, the requirements of Execu-
tive Order 12600 shall apply. Specifi-
cally, the submitter shall be notified of
the request (telephonically, by letter,
or by facsimile) and afforded a reason-
able amount of time (anywhere from 2
weeks to a month depending on the cir-
cumstances) to present any objections
concerning release, unless it is clear
there can be no valid basis for objec-
tion. For example, the record was pro-
vided with actual or presumptive
knowledge of the submitter that it
would be made available to the public
upon request.

(2) The DON activity will evaluate
any objections and negotiate with the
submitter as necessary. When a sub-
stantial issue has been raised, the DON
activity may seek additional informa-
tion from the submitter and afford the
submitter and requester reasonable op-
portunities to present their arguments
in legal and substantive issues prior to
making an agency determination.

(3) The final decision to disclose in-
formation claimed to be exempt under
exemption (b)(4) shall be made by an
official at least equivalent in rank to
the IDA and the submitter advised that
he or she may seek a restraining order
or take court action to prevent the re-
lease. The submitter is given 10 days to
take action.

(4) Should the submitter take such
action, the requester will be notified
and no action will be taken on the re-
quest until the outcome of the court
action is known.

(s) Technical Documents Controlled
by Distribution Statements B, C, D, E,
F, or X shall be referred to the control-
ling DoD office for review and release
determination.

§701.12 FOIA appeals/litigation.

(a) Appellate authorities. SECNAV has
delegated his appellate authority to
the JAG and the DONGC to act on mat-
ters under their cognizance. Their re-
sponsibilities include adjudicating ap-
peals made to SECNAV on: denials of
requests for copies of DON records or
portions thereof; disapproval of a fee
category claim by a requester; dis-
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approval of a request to waive or re-
duce fees; disputes regarding fee esti-
mates; reviewing determinations not to
grant expedited access to agency
records, and reviewing ‘‘no record’ de-
terminations when the requester con-
siders such responses adverse in na-
ture. They have the authority to re-
lease or withhold records, or portions
thereof; to waive or reduce fees; and to
act as required by SECNAYV for appeals
under 5 U.S.C. 552 and this instruction.
The JAG has further delegated this ap-
pellate authority to the Assistant
Judge Advocate General (Civil Law).
The DONGC has further delegated this
appellate authority to the Principal
Deputy General Counsel, the Deputy
General Counsel, and the Associate
General Counsel (Management).

(1) In their capacity, appellate au-
thorities will serve as principal points
of contact on DON FOIA appeals and
litigation; receive and track FOIA ap-
peals and ensure responses are made in
compliance with 5 U.S.C. 552, DoD
5400.7 and 5400.7-R, and the instruction
in this part; complete responsive por-
tions of the Annual FOIA Report that
addresses actions on appeals and litiga-
tion costs during the fiscal year and
submit to CNO (N09B30); provide CNO
(N09B30) with a copy of all appeal de-
terminations as they are issued; and
keep CNO (N09B30) informed in writing
of all FOIA lawsuits as they are filed
against the DON. Appellate authorities
shall facsimile a copy of the complaint
to CNO (N09B30) for review and provide
updates to CNO (N09B30) to review and
disseminate to DFOISR.

(2) OGC’s cognizance: Legal advice
and services to SECNAV and the Civil-
ian Executive Assistants on all matters
affecting DON; legal services in subor-
dinate commands, organizations, and
activities in the areas of business and
commercial law, real and personal
property law, intellectual property
law, fiscal law, civilian personnel and
labor law, environmental law, and in
coordination with the JAG, such other
legal services as may be required to
support the mission of the Navy and
the Marine Corps, or the discharge of
the General Counsel’s responsibilities;
and conducting litigation involving the
areas enumerated above and oversight
of all litigation affecting the DON.
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(3) JAG’s cognizance: In addition to
military law, all matters except those
falling under the cognizance of the
DONGC.

(b) Appellants may file an appeal if
they have been denied information in
whole or in part; have been denied a
waiver or reduction of fees; have been
denied/have not received a response
within 20 working days; or received a
“‘no record” response or wish to chal-
lenge the ‘‘adequacy of a search” that
was made. Appeal procedures also
apply to the disapproval of a fee cat-
egory claim by a requester, disputes re-
garding fee estimates, review of an ex-
pedited basis determination not to
grant expedited access to agency
records, or any determination found to
be adverse in nature by the requester.

(c) Action by the appellate authority.
(1) Upon receipt, JAG (34) or Assistant
to the General Counsel (FOIA) will
promptly notify the IDA of the appeal.
In turn, the IDA will provide the appel-
late authority with the following docu-
ments so that a determination can be
made: a copy of the request, responsive
documents both excised and unexcised,
a copy of the denial letter, and sup-
porting rationale for continued with-
holding. IDAs shall respond to the ap-
pellate authority within 10 working
days.

(2) Final determinations on appeals
normally shall be made within 20 work-
ing days after receipt. When the appel-
late authority has a significant number
of appeals preventing a response deter-
mination within 20 working days, the
appeals shall be processed in a multi-
track processing system based, at a
minimum, on the three processing
tracks established for initial requests.

(3) If the appeal is received by the
wrong appellate authority, the time
limits do not take effect until it is re-
ceived by the right one. If, however,
the time limit for responding cannot be
met, the appellate authority shall ad-
vise the appellant that he/she may con-
sider his/her administrative remedies
exhausted. However, he/she may await
a substantive response without
prejudicing his/her right of judicial
remedy. Nonetheless, the appellate au-
thority will continue to process the
case expeditiously, whether or not the
appellant seeks a court order for re-
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lease of records. In such cases, a copy
of the response will be provided to the
Department of Justice (DOJ).

(d) Addresses for filing appeals. (1)
General Counsel of the Navy, 720
Kennon Street, SHEH, Room 214, Wash-
ington Navy Yard, Washington, DC
20374-5012, or

(2) Judge Advocate General, Wash-
ington Navy Yard, 1322 Patterson Ave-
nue, SHE, Suite 3000, Washington, DC
20374-5066.

(e) Appeal letter requirements. The ap-
pellant shall file a written appeal with
the cognizant appellate authority (i.e.,
DONGC or JAG). The appeal should in-
clude a copy of the DON response letter
and supporting rationale on why the
appeal should be granted.

(f) Consultation/coordination. (1) The
Special Assistant for Naval Investiga-
tive Matters and Security (CNO (NO09N))
may be consulted to resolve inconsist-
encies or disputes involving classified
records.

(2) Direct liaison with officials with-
in DON and other interested Federal
agencies is authorized at the discretion
of the appellate authority, who also co-
ordinates with appropriate DoD and
DOJ officials.

(3) SECNAYV, appropriate Assistant or
Deputy Assistant Secretaries, and CNO
(N09B30) shall be consulted and kept
advised of cases with unusual implica-
tions. CHINFO shall be consulted and
kept advised on cases involving public
affairs implications.

(4) Final refusal involving issues not
previously resolved or that the DON
appellate authority knows to be incon-
sistent with rulings of other DoD com-
ponents ordinarily should not be made
before consultation with the DoD Of-
fice of General Counsel (OGC).

(6) Tentative decisions to deny
records that raise new and significant
legal issues of potential significance to
other agencies of the Government shall
be provided to the DoD OGC.

(g) Copies of final appeal determina-
tions. Appellate authorities shall pro-
vide copies of final appeal determina-
tions to the activity affected and to
CNO (N09B30) as appeals are decided.

(h) Denying an appeal. The appellate
authority must render his/her decision
in writing with a full explanation as to
why the appeal is being denied along
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with a detailed explanation of the basis
for refusal with regard to the applica-
ble statutory exemption(s) invoked.
With regard to denials involving classi-
fied information, the final refusal
should explain that a declassification
review was undertaken and based on
the governing Executive Order and im-
plementing security classification
guides (identify the guides), the infor-
mation cannot be released and that in-
formation being denied does not con-
tain meaningful portions that are rea-
sonably segregable. In all instances,
the final denial letter shall contain the
name and position title of the official
responsible for the denial and advise
the requester of the right to seek judi-
cial review.

(1) Granting an appeal. The appellate
authority must render his/her decision
in writing. When an appellate author-
ity makes a determination to release
all or a portion of records withheld by
an IDA, a copy of the releasable
records should be promptly forwarded
to the requester after compliance with
any procedural requirements, such as
payment of fees.

(j) Processing appeals made under PA
and FOIA. When denials have been
made under the provisions of PA and
FOIA, and the denied information is
contained in a PA system of records,
the appeal shall be processed under
both PA and FOIA. If the denied infor-
mation is not maintained in a PA sys-
tem of records, the appeal shall be
processed under FOIA.

(k) Response letters. (1) When an ap-
pellate authority makes a final deter-
mination to release all or portion of
records withheld by an IDA, a written
response and a copy of the records so
released should be forwarded promptly
to the requester after compliance with
any preliminary procedural require-
ments, such as payment of fees.

(2) Final refusal of an appeal must be
made in writing by the appellate au-
thority or by a designated representa-
tive. The response at a minimum shall
include the following:

(i) The basis for the refusal shall be
explained to the requester in writing,
both with regard to the applicable stat-
utory exemption or exemptions in-
voked under the provisions of the
FOIA, and with respect to other issues
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appealed for which an adverse deter-
mination was made.

(ii) When the final refusal is based in
whole or in part on a security classi-
fication, the explanation shall include
a determination that the record meets
the cited criteria and rationale of the
governing Executive Order, and that
this determination is based on a declas-
sification review, with the explanation
of how that review confirmed the con-
tinuing validity of the security classi-
fication.

(iii) The final denial shall include the
name and title or position of the offi-
cial responsible for the denial.

(iv) In the case of appeals for total
denial of records, the response shall ad-
vise the requester that the information
being denied does not contain meaning-
ful portions that are reasonably seg-
regable.

(v) When the denial is based upon an
exemption (b)(3) statute, the response,
in addition to citing the statute relied
upon to deny the information, shall
state whether a court has upheld the
decision to withhold the information
under the statute, and shall contain a
concise description of the scope of the
information withheld.

(vi) The response shall advise the re-
quester of the right to judicial review.

(1) Time limits/requirements. (1) A FOIA
appeal has been received by a DON ac-
tivity when it reaches the appellate au-
thority having jurisdiction. Mis-
directed appeals should be referred ex-
peditiously to the proper appellate au-
thority.

(2) The requester shall be advised to
file an appeal so that it is postmarked
no later than 60 calendar days after the
date of the initial denial letter. If no
appeal is received, or if the appeal is
postmarked after the conclusion of the
60 day period, the case may be consid-
ered closed. However, exceptions may
be considered on a case-by-case basis.

(3) In cases where the requester is
provided several incremental deter-
minations for a single request, the
time for the appeal shall not begin
until the date of the final response. Re-
quests and responsive records that are
denied shall be retained for a period of
6 years to meet the statute of limita-
tions requirement.
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(4) Final determinations on appeals
normally shall be made within 20 work-
ing days after receipt. When a DON ap-
pellate authority has a significant
number of appeals preventing a re-
sponse determination within 20 work-
ing days, the appeals shall be processed
in a multitrack processing system,
based at a minimum on the three proc-
essing tracks established for initial re-
quests. (See §701.8(f)).

(b) If additional time is needed due to
unusual circumstances, the final deci-
sion may be delayed for the number of
working days (not to exceed 10) that
were not used as additional time for re-
sponding to the initial request.

(6) If a determination cannot be made
and the requester notified within 20
working days, the appellate authority
shall acknowledge to the requester, in
writing, the date of receipt of the ap-
peal, the circumstances surrounding
the delay, and the anticipated date for
substantive response. Requesters shall
be advised that, if the delay exceeds
the statutory extension provision or is
for reasons other than the unusual cir-
cumstances, they may consider their
administrative remedies exhausted.
They may, however, without
prejudicing their right of judicial rem-
edy, await a substantive response. The
appellate authority shall continue to
process the case expeditiously.

(m) FOIA litigation. The appellate au-
thority is responsible for providing
CNO (N09B30) with a copy of any FOIA
litigation filed against the DON and
any subsequent status of the case. CNO
(N09B30) will, in turn, forward a copy of
the complaint to DFOISR for their re-
view.

Subpart B—FOIA Definitions and
Terms

§701.13 5 U.S.C. 552(a)(1) materials.

Section (a)(1) of the FOIA requires
publication in the FEDERAL REGISTER
of descriptions of agency organizations,
functions, substantive rules, and state-
ments of general policy.

§701.14 5 U.S.C. 552(a)(2) materials.

Section (a)(2) of the FOIA requires
that certain materials routinely be
made available for public inspection
and copying. The (a)(2) materials are
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commonly referred to as ‘‘reading
room’’ materials and are required to be
indexed to facilitate public inspection.
(a)(2) materials consist of:

(a) 5 U.S.C. 552(a)(2)(A) records. Final
opinions, including concurring and dis-
senting opinions, and orders made in
the adjudication of cases, as defined in
5 U.S.C. 551, that may be cited, used, or
relied upon as precedents in future ad-
judications.

(b) 5 U.S.C. 552(a)(2)(B) records. State-
ments of policy and interpretations
that have been adopted by the agency
and are not published in the FEDERAL
REGISTER.

(c) 5 U.S.C. 552(a)(2)(C) records. Ad-
ministrative staff manuals and instruc-
tions, or portions thereof, that estab-
lish DON policy or interpretations of
policy that affect a member of the pub-
lic. This provision does not apply to in-
structions for employees on tactics and
techniques to be used in performing
their duties, or to instructions relating
only to the internal management of
the DON activity. Examples of manuals
and instructions not normally made
available are:

(1) Those issued for audit, investiga-
tion, and inspection purposes, or those
that prescribe operational tactics,
standards of performance, or criteria
for defense, prosecution, or settlement
of cases.

(2) Operations and maintenance
manuals and technical information
concerning munitions, equipment, sys-
tems, and foreign intelligence oper-
ations.

(d) 5 U.S.C. 552(a)(2)(D) records. Those
(a)(2) records, which because of the na-
ture of the subject matter, have be-
come or are likely to become the sub-
ject of subsequent requests for substan-
tially the same records. These records
are referred to as FOIA-processed (a)(2)
records. DON activities shall decide on
a case-by-case basis whether records
fall into this category based on the fol-
lowing factors: previous experience of
the DON activity with similar records;
particular circumstances of the records
involved, including their nature and
the type of information contained in
them; and/or the identity and number
of requesters and whether there is
widespread press, historic, or commer-
cial interest in the records.



